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THE QUESTIONS PRESENTED 

There are four questions presented by this Appellant: 
(1) Whether the facts as presented in this case are sufficient 
to constitute new housing accommodations as contemplated 
by this Court in Delsnider v. Gould , (2) Whether the dates 
of January 1,1951 and February 11,1950, or the interven¬ 
ing date of 1946, the material date in this issue, (3) Whether 
Part II of the Rules and Regulations of the Administrator 
of Rent Control, promulgated by the Administrator and 
approved by the Commissioners for the District of Colum¬ 
bia pursuant to statutory authority are to be upheld and 
enforced by Court proceedings. (4) Involves the interpre¬ 
tation of the District of Columbia Emergency Rent Act as to 
it’s intent and purposes. 

















No. 10976 


APPEAL FROM A JUDGMENT OF THE MUNICIPAL COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA 


This is an appeal from a judgment of the Municipal 
Court of Appeals affirming a judgment of the Municipal 
Court, Civil Division, which had been entered in favor of 
Appellee^ Alan J. Werner, for possession of housing ac¬ 
commodations located at 17 Logan Circle, NW, on the 
ground of nonpayment of rent in the amount of $310.00, 
and denying the counterclaim of Appellant, Francis Jeni¬ 
fer, of an overcharge of the maximum rent ceiling. The 
Municipal Court of Appeals had jurisdiction to review the 
judgment of the Municipal Court l>y virtue of the Act of 
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April 1,1942,56 Stat, 195, sec. 7; (a) Sec. ll-772(a), D. C. 
Code (1940), Supp. TIL This Court has jurisdiction to 
entertain an appeal from the judgment of the Municipal 
Court of Appeals by vir t u e of Sec. 8 of said Act last 
quoted, 56 Stat 196; Sec. 11-773, D. C. Code (1940) as 
amended. 

STATEMENT OP THE CASE 

This case came on for hearing in the Landlord and Ten¬ 
ant Court branch of the Municipal Court for the District 
of Columbia on a complaint for nonpayment of rent in 
the case of Alan J. Werner v. Francis Janifer. The de¬ 
fendant, Janifer, counterclaimed for double an overcharge 
in rent above the maximum rent ceiling pursuant to Section . 
10(a) of the District of Columbia Emergency Bent Act 

The Court found for the plaintiff on the original claim 
and also on the counterclaim. The Municipal Court of 
Appeals affirmed the judgment of the trial Court. The 
evidence before the trial Court disclosed that the housing 
accommodations in question, 17 Logan Circle, NW, Wash¬ 
ington, D. C., -was rented from October 1, 1938 to April 1, 
1946, at a monthly rate of $70.00. That on February 11, 
1950, it was rented to Francis Janifer at a monthly rent 
of $185.00, partly furnished. The evidence upon which 
plaintiff, Werner, relied is his own plus that of Mrs. Mary 
M. Bethea. Werner testified that he was the agent for 
the owners and that defendant owed rent in the sum of 
$310.00. He then produced a rental agreement in the sum 
of $185.00 .per month describing the housing accommoda¬ 
tions as “partly furnished,” which was admitted into- 
evidence. 

Upon cross-examination, he testified that he became the 
agent in January, 1950, and that he visited the Bent Con¬ 
trol Offices when he took over the premises, but found 
nothing on file in said office, and was told that they had 
no record on these premises. 



Mrs. Mary M. Bethea, testified to the effect that, she and 
her daughter purchased the housing accommodations in 
1946, reconditioned same by replastering the ceilings in 
five rooms; repairing-holes in the .walls; replacing flooring 
in the kitchen; replacing commode in basement; drains and 
gutters were replaced; walls in basement replastered; in¬ 
terior walls and woodwork painted; placed partition in one 
room; replaced and repaired portions of bannisters and 
steps; installed five doors; painted exterior; rewired prem¬ 
ises; hot water system replaced; made certain plumbing 
repairs and recovered roof of three porches; that she used 
-some of her own and purchased some new furniture in 
1946 and completely furnished; that subsequently some of 
her furniture was removed from the house without consent 
and that she removed some, from time to time, but did not 
remember how mnch. 

STATUTES, BULBS AND REGULATIONS 

INVOLVED 

District of Columbia Emergency Bent Act 
D. C. Code, (1940) as amended, 45-1601(a) 

D. C. Code, (1940) as amended, 45-1602(1) (a) (c) 

D. C. Code, (1940) as amended, 45-1604(b) 

D. C. Code, (1940) as amended, 45-1607(b) 

D. C. Code, (1940) as amended, 45-1610(a) 

D. C. Code, (1940) as amended, 45-1611(a)(b)(d) 

BJules and Regulations of the Administrator, Part II 

- “Section L Purposes, Time limit .— (a) It is 
hereby found that the national emergency and the 
national-defense program (1) have aggravated 
the congested situation with regard to housing ac¬ 
commodations existing at the seat of government; 

(2) have led or will lead to profiteering and other 
speculative and manipulative practices by some 
owners of housing accommodations; (3) have ren¬ 
dered Of will render ineffective the normal opera- 
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tions of a free market in housing accommodations; 
and (4) are making it increasingly difficult for per¬ 
sons whose duties or obligations require them to 
live or work in the District of Columbia to obtain 
such accommodations. Whereupon it is the pur¬ 
pose of this Act and the policy of the Congress 
during the existing emergency to prevent undue 
rent increases ana any other practices relating 
to housing accommodations in tne District of Co¬ 
lumbia which may tend to increase the cost of Hy¬ 
ing or otherwise impede the national defense pro¬ 
gram.*' 

“Sec: 2. Maximum Rent Ceilings and Minimum 
Service Standards. —(1) On and after the thir¬ 
tieth day following the enactment of this Act, sub¬ 
ject to such adjustments as may be made pursuant 
to sections 3 and 4, maximum-rent ceilings and 
minimum-service standards for housing accommo¬ 
dations excluding hotels, in the District of Colum¬ 
bia shall be the following: 

(a) For housing accommodations rented on 
January 1,1941, the rent and service to which the 
landlord and tenant were entitled on that date. 

(c) For housing accommodations not rented on, 
January 1, 1941, nor within the year ending on 
that date, the rent and service generally prevail¬ 
ing for comparable housing accommodations as 
determined by the Administrator." 

“Sec. 4. Petition for Adjustment. —(b) Any 
landlord may petition the Administrator to adjust 
the maximum-rent ceiling or minimum-service 
standard, or both, appHcable to his housing accom¬ 
modations to compensate for (1) a substantial' 
rise, since January 1,1941, in taxes or other main¬ 
tenance or operating costs or expenses, or (2) a 
substantial capital improvement or alteration 
made since January 1, 1941; whereupon the Ad¬ 
ministrator may by order adjust such maximum- 
rent ceiling or minimum-service standard in such 
manner or amount as he deems proper to compen- 



sate therefor, in whole or in partj if he finds such 
adjustment necessary or appropriate to carry out 
the purposes of this Act: Provided , That no such 
adjusted maximum-rent ceiling or minimum-serv¬ 
ice standard shall permit the receipt of rent in 
excess of the rent generally prevailing for com¬ 
parable housing accommodations as determined 
by the Administrator.” 


“Sec. 7. Obtaining Information. —(b) The Ad¬ 
ministrator shall have authority to promulgate, 
issue, amend, or rescind rules and regulations, 
subject to approval by the Commissioners, of the 
District of Columbia, and to issue such orders as 
may be deemed necessary or proper to carry put 
the; purposes and provisions of this Act or to prer 
vent the circumvention or evasion thereof. The 
Administrator may require a license as a condi¬ 


tion of engaging in any rental transaction in¬ 
volving the subletting of any hoasing accommo¬ 
dations or the renting of housing accommodations 
in a rooming or boarding house, or in a hotel. For 
the purposes of this Act the term dooming or 
boarding house’ means a house in which living 
quarters are rented by the householder to more 
than four* persons. No fee shall be charged for 
the issuance to anv person of any such license mid 
no such license snail contain any provision not 
prescribed by this Act or which could not he pre¬ 
scribed by regulation, order, or requirement therer 
under. 7 ? 


Sec. 10. Enforcement Penalties.—( a) If any 
landlord receives rent or refuses to render serv¬ 
ices in violation of any provision of this Act, or 
of any regulation or order thereunder prescribing 
a rent ceiling or service standard, the tenant pay¬ 
ing such rent or entitled to such service, or the 
Administrator on behalf of snch tenant, may bring 
suit to rescind the lease or rental agreement, or, 
in case of violation or a maximum-rent ceiling, 
an action for double the amount'by which the rent 
paid exceeds the applicable rent ceiling and, in 



6 


case of violation of a minimum-service standard, 
an action for double the value of the services re¬ 
fused in violation of the applicable minimum-serv¬ 
ice standard or for $50, which ever is greater in 
either case, plus reasonable attorneys’ fees and 
costs as determined by. the Court Any suit or 
action under this subsection may be brought in the 
municipal court of the District of Columbia, re¬ 
gardless of the amount involved, and the munici¬ 
pal court is hereby given exclusive jurisdiction to 
hear and determine all such cases.” 

“Sec. 11. Definitions —As used in this Act 

(a) The term ‘housing accommodations’ means 
any building, structure or part thereof, or land 
appurtenant thereto, or any other real, or per¬ 
sonal property rented or offered for rent for living 
or dwelling purposes in the District of Columbia 
(including, but without limitation, houses, apart¬ 
ments, hotels, rooming- or boarding-house accom¬ 
modations, and other properties used for living or 
dwelling purposes) together with all services sup¬ 
plied in connection with the use or occupancy of 
such property. 

(b) The term ‘services’ includes the furnishing 
of light, heat, hot and cold water, telephone, ele¬ 
vator service, furnishings, furniture window 
shades screens, awnings, and storage, kitchen, 
bath and laundry facilities and privileges, maid 
service, janitor service, the removal of refuse, and 
the making of all repairs suited to the housing 
accommodations or necessitated by ordinary wear 
and tear, and any other privilege or facility con¬ 
nected with the use or occupancy of housing ac¬ 
commodations. 

(d) The term ‘maximum-rent ceiling’ means 
the maximum rent which may be demanded or re¬ 
ceived for the use or occupancy of housing ac¬ 
commodations or the transfer of a lease for such 
accommodations.” 
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Boles and Regulations of the Administrator, Part II 

“1. Filing. Requirement 

* . • 

Before any housing accommodations in the Dis¬ 
trict of Colombia in premises previously rented 
are offered for rent or actually rented, where 
it is claimed by the landlord that such housing ac¬ 
commodations are so changed in structure, facili¬ 
ties or services as to constitute new housing ac¬ 
commodations for which no maximum rent ceiling 
and mnriTwmn service standard exists, a petition 
for maximum rent ceiling and minimum service 
standard shall be filed in this office. 

2. Filing of Petition. 

• (a) The petition for maximum rent ceiling re¬ 
quired by Part II of the Buies and Regulations 
shall be on forms provided by the Office of the 
Administrator of Rent Control available in the 
office of the Secretary-Docket Clerk. 

(b) When tendered for filing all blanks in said 
petition shall be properly filled in and, in addition 
thereto, there should be set forth therein or at¬ 
tached thereto any other pertinent facts and data. 
The petitioner shall furnish the Secretary-Docket 
Clerk with a copy of the petition for each tenant 
named in the petition. . 

(c) Upon filing of a petition under Part II here¬ 
of, the Secretary-Docket Clerk shall enter the same 
upon a docket to be kept by him with the number 
assigned to it and the date of such filing, and shall 
note upon the docket the filing of any and all pa¬ 
pers filed in the office relating to said petition, 
together with the dates of filing. 

3. Preliminary Examinations and Reference 

(a) Every petition under Part II hereof shall 
be promptly referred to a member of the staff, 
designated by the Administrator, who shall make 
* a preliminary examination of the statements set 
out in the petition and attachments, if any. 
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(b) If, upon preliminary examination, the pe¬ 
titioner’s request appears to be j&ppropriate for 
determination of maximum rent ceiling and mini- 
mnm service standard nnder the provisions of 
Section 2(1) (c) of the District of Columbia Emer¬ 
gency Rent Act, the petition shall be referred to 
the Administrator. , : 

(c) Promptly afteF preliminary examination un¬ 
der (a) of tnisRule every petition, except as pro¬ 
vided in (b) of this Bjole, shall be referred to an 
Examiner designated by the Administrator. 
•Thereafter, the person or persons named in the 
petition as tenant of the honsing accommodations 
mvolved shall be designated as * respondent’ and 
farther proceedings shall be had as provided in the 
Boles and Regulations for adjustment under Sec¬ 
tion 4 of the Act, unless it shall appear at any 
stage of the proceedings that the matter is in 
fact appropriate for determination under Section 
2(1) (c) of the Act, in which event the matter 
shall be referred to the Administrator. 

4. Notice of ..Reference to Examiner ■_ 

Upon reference to an Examiner as provided in 
Rule 3(c), Part H hereof, notice of such action and 
of the hearing thereon, as herein prescribed, shall 
be given the petitioner and respondent of the hous¬ 
ing accommodations involved. 

5. Applicability of Rules 

; «* * • 

Rules numbered 5 to 23, both inclusive, of Part 
I of the Rules, and Regulations shall be applicable 
to proceedings under Part II hereof.” 

Promulgated and approved April 23, 1946. 

STATEMENT OF POINTS 
: I 

The Municipal Court of Appeals erred in affirming the 
trial court’s judgment in ruling that the housing accom¬ 
modations in question were new housing accommodations 
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as contemplated in this Court’s decision in Delsnider v. 
Gould, 81 Apple., D. C: 54, 154 F (2d) 844 and therefore 
without a maximum rent ceiling. 

n 

The Municipal Court of Appeals erred in raling that 
Part II of the Boles and Regulations of the Administrator 
of Rent Control were not binding so as to preclude the 
rental of honking accommodations previously rented, where 
it is claimed, that no maximum rent ceiling and minimum 
service exists, prior to the filing of an application for a 
TriftTrnmim rent ceiling and minimum service standard. 

SUMMARY OF ARGUMENT 

• • , , . - • 

. • I .v. ‘ 

The maximum rent ceiling to the housing accommoda¬ 
tions in question were frozen as of January 1, 1941, fay 
virtue of Sec. 2(l)(a) of the Bistrictof Columbia' Emer¬ 
gency Rent Act, D. C. Code (1940), 454602(a) as amended 
If the housing accommodations were not rented on that 
date or at any time during the year of 1940, the rent and 
services generally prevailing to comparable housing ac¬ 
commodations as determined by the Administrator. ! Sec. 
2(l)(c), D. C. Code, 45-1602(1) (c) as amended. 

Sec. 4(b) of the Act entitled a landlord to relief to (1) 
a substantial rise since January 1,1941, in taxes or other 
maintenance or operating costs or expenses, or (2) a sub¬ 
stantial capital improvement or alteration made since 
January 1,1941. The evidence disclosed only maintenance 
and increased operating costs and there has been no peti¬ 
tion filed with tiie Administrator for relief pursuant to the 
above cited section of the Act 

n 

That the replacements, repairs, improvements and oper¬ 
ating and maintenance costs allegedly incurred fay the land¬ 
lord are insufficient to create new housing accommodations 
as contemplated in Delsnider L Gould, 81 Appls., D. C. 54 
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There has been no compliance with the Rules and Regu¬ 
lations, Part n, promulgated and approved pursuant to 
Sec. 7(b) of the Act Therefore, there is no authority for 
the landlord to receive a sum as rent greater than that re¬ 
ceived on January 1, 1941. 

ARGUMENT 

: • i • % • 

Section 2(1) (c) of the District of Columbia Emergency 
Rent Act, supra, defines the rents and services to which 
landlords and tenants are entitled for housing accommo¬ 
dations rented on January 1, 1941. It is conceded by all 
parties to this proceeding that the subject housing accom¬ 
modations was rented on January 1, 1941, at a monthly 
rent of $70.00, unfurnished. .. Such sum therefore became 
the maximum rent ceiling by operation of law for that 
housing accommodation. The landlord claims that chan¬ 
ges occurring to the housing accommodations subsequent 
to the freeze date has.resulted in new housing accommo¬ 
dations. If so, then Sec. 2(1) (c) of the Act, supra, applies. 
It must be borne in mind that the maximum rent ceiling 
prescribed in Sec. 2(1)(c) of the Act is the rent and serv¬ 
ices generally prevailing for comparable housing accommo¬ 
dations as determined by the Administrator. There has 
been no application filed with the Administrator for a rent 
ceiling under such Section and the Administrator has not 
determined the maximum rent ceiling pursuant thereto. 

Sec. 4(b) of the Act, supra, entitles a landlord to relief 
for expenses incurred since January 1, 1941, for increased 
taxes, maintenance or operating costs, or capital improve¬ 
ments or alterations. A study of the statement of the case, 
supra, clearly dictates the applicability of this Section of 
the Act. Certainly Congress had just such situations in 
mind when enacting this legislation; Unless this Section 
is to apply to cases of this type, then it is meaningless. 
What is its applicability then? 
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Take all of the evidence submitted by plaintiff as time. 
Is that sufficient to constitute new housing accommodations 
as contemplated in the case of Delsnider v. Govld, 81 Appls. 
D. C. 54, 154 F (2d) 844, or is it the same housing accom¬ 
modations that has incurred substantial maintenance costs 
with improvements in the form of furniture, which merely 
increases the services, that can hardly be called substan¬ 
tial! The appellant contends that it is the same housing 
accommodations. Let us look at the Statement of Pro¬ 
ceedings and Evidence, R 3L Plaintiff, Werner, knew 
nothing except that he became agent for the owners in 
January, 1950, and that he rented the housing accommo¬ 
dations to Janifer Ferbuary 11,1950 for $185.00 per month, 
partly furnished, and that he found no record for the prop¬ 
erty at the Eent Control Offices. The testimony of the 
owner, Bethea, if taken as true clearly shows only repairs 
and maintenance. Have the repairs and maintenance, 
for which a landlord may petition for adjustment of his 
existing maximum rent ceiling pursuant to Sec. 4(b) of 
the Act, so changed the housing accommodations that it 
has lost its freeze date identity! The answer is certainly, 
no. In the case of Mayer v. Buchanan, 50 A 2d 595, 75 
W. L. R. 66, the facts were almost identical to the facts of 
the instant case, yet the Municipal Court of Appeals for 
the District of Columbia ruled contrary to its ruling in 
the instant case. 

The maintenance work presumably performed by the 
landlord not constituting new housing accommodations, the 
next question is whether a partly furnished house consti¬ 
tutes new housing accommodations as. the Act was inter¬ 
preted in the case of Delsnider v. Gould, 81 Appls., D. C. 
54,154 F (2d) 844, and in the Municipal Court of Appeals 
decision in Janes v. Noorbolm, 47 A (2d) 105, 74 W. L. E. 
624. The landlord in the Delsnider case, supra, purchased 
the premises in February, 1942. On it then, and on Janu¬ 
ary 1,1941, was a frame building described in the evidence 
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as a “shack.” There was no water in it, no plumbing 
' and no toilet. There was an outdoor toilet in the back yard. 

The honse was heated by kerosene stoves pnt in by the 
' tenants. There was a “certain amount 9 ’ of paper on the 
walls, and the plaster “was terrible.” It was then unfur- 
nisheded at $15.50 per . month. The new owner installed 
water, plumbing and electricity and a bathroom with tub 
and overhanging shower; finished the walls with celotex, 
and installed an electric refrigerator and an electrically 
controlled kerosene furnace, known as an “Air-O-Flame,” 
designed to heat six or eight rooms. She rebuilt the front 
entrance, planted flowers in the yard and made an en¬ 
trance to it through an outside gate. She made repairs 
including painting, laid a new floor in the living room and 
supplied screens. She then completely furnished the house 
—living room, kitchen, bath, two bedrooms and porch, ex¬ 
cept for silver and linens. 

Quoting the Court in the above decision: 

“The statute prescribes two lines of procedure, 
the choice between which is pertinent to this case. 

If the housing accommodations involved were not 
rented on the critical date, the statute prescribes 
that Hie rent ceiling ‘shall be ... the rent... gen¬ 
erally prevailing for comparable housing accom¬ 
modations as determined by the Administrator.’ 

If, on the other hand, the housing accommodations 
involved were rented on the critical date and the 
the landlord has later made ‘a substantial capital 
improvement or alteration,’ he must petition the 
Administrator to ‘ adjust ’ the ceiling. 10 The Ad¬ 
ministrator may then adjust the ceiling ‘in such 
manner or amount as he deems proper to com¬ 
pensate’ for the improvement or alteration, lim¬ 
ited to a maximum equal to the rent generallypre- 
vailing for comparable accommodations. Thus, 
there is a critical difference between new housing 
accommodations and old ones with substantial 
improvements or alterations. 



The question whether the housing accommoda¬ 
tions involved are new ones not rented on the 
critical date, or are old ones with substantial capi¬ 
tal improvements or alterations, is a question of 
fact, 'vouch, in an action such as that at bar, must, 
unless the evidence is compellingone way or the 
other, be decided by the jury. The answer may 
be elusive and the line difficult to determine in 
some cases; but there is a line. If, on January 1, 
1941, there were on a given lot a one-story, frame 
shack, and thereafter the owner tore down the 
shack and built a new, two-story, brick building 
with completely modern equipment, there could be 
no doubt that the latter housing accommodations 
were new. If, on the other hand, a dwelling were 
rented on the critical date and thereafter the land¬ 
lord moved a partition as in Gilbert v. Thierry ;“, 
merely installed a mechanical refrigerator, the 
resulting accommodation is not new but is the old 
with improvements or alterations. Between these 
two extremes is a difference which grows less clear 
as the borderline is approached. By analogy, it 
is not unlike the line between repairs and capital 
improvements with which business men ana ac¬ 
countants are almost daily concerned and with 
which the courts most frequently deal. 

ia Sec. 4(b), supra note 2. 

“58 F. Supp. 235 (D. C. Mass. 1944), aff’d, 147 F 
2d 603 (C. C. A. 1st, 1945).” 

It must be noted that the above housing accommodations 
in addition to being completely furnished had been changed 
in many structural respects and many other substantial 
capital improvements added; whereas in the case now 
before the Court the landlord merely reconditioned the 
house and rented same partially furnished at a rent in 
excess of more than two and one-half times the Tm»riTrmm 
rent ceiling for the same housing unfurnished. It must 
also be remembered that the landlord has not applied to 
the Administrator for a change in either his mflYimnm re nt 
ceiling or minimum service standard. 
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In the case of Janes v. Noorbolm, above cited, an unfur¬ 
nished apartment -was completely equipped with furniture 
and furnishings, including all dishes, silverware and bed 
linen to accommodate nine people. It is certainly beyond 
any stretch of the imagination to hold that the appellee 
in the instant case has met the test of either the Delsnider 
or Janes case. The appellee has not created any addi¬ 
tional housing acoommodajtions by construction or by 
reason of conversion. The term conversion is defined by 
Webster as: “from one state, character, or form to an¬ 
other; transmutation; change: From one thing to another 
by substitution; From one use or purpose to another by 
diversion." 

In the case of Mayer v. Buchanan , the landlord made 
extensive and substantial repairs, both to the interior and 
exterior consisting of painting the interior and exterior 
of the property, replacing gutters and downspouts, in¬ 
stalling a new hot water heater, a new gas range, repairing 
and finishing the flooring and other items of similar char¬ 
acter. The contention in that case was the same conten¬ 
tion as that being made here, that the matter came within 
the purview of Delsnider v. Gould. The Court refused 
to agree with the contention of the landlord in that case 
and this Court should also deny the appellee’s contention 
here. 

In the matter of Sawyer v. Warner, 76 W. L. E. 1191, the 
Court denied the contention of the landlord that the addi¬ 
tion of a private bath and kitchenette to the housing ac¬ 
commodations constituted new housing within the mean¬ 
ing of the Delsnider v. Gould. The same contention was 
made in Block v. Means, et al, 64 A 2d 163, 77 W. L. R. 
535 and was also denied by the Court. 

It may be argued that the combination of the repairs 
and replacements coupled with a partially furnished house 
meets the necessary requirements of constituting new 
housing accommodations over that previously rented. But 
in addition to the interpretations of the Courts in matters 


15 


that have been before them, let ns turn to the Act for 
the intention of Congress in enacting rent control legisla¬ 
tion. D. C. Code (1940) 45-1601(a) supra. 

It is obvious that Congress intended that manipulative 
practices such as that practiced by the landlord in this 
instant should not prevail, and that such undue rent in* 
creases be outlawed. It certainly was not intended that 
the Act should be so easily circumvented and made most 
difficult if not impossible to administer. It must be re¬ 
membered that appellee, pla : ntiff in this cause testified 
that he inquired at the Office of Blent Control concerning 
this property and found no record of same. If this is 
true, why did not he comply with the law by applying for 
a maximum rent ceiling? He is an experienced real estate 
operator. Is it because he intended to enter into manipu¬ 
lative practices such as those which the Congress stated 
it was their intention to prevent? Look at the.amount of 
rent being collected per month for a house which rented 
January 1,1941, for $70.00. $185.00 or more than two and 
one-half times as much. If that is not a manipulative 
practice and an unduly high rent increase, then the statute 
and intent of Congress stands for naught 

In Moore v. Coates , 40 A (2d) 68, 72 W. L. B. 1215 the 
Municipal Court of Appeals ruled that an order of the 
Administrator was not retrospective. But in that case, 
as in the Delsnider case, the landlords performed their 
duty by filing their schedule of rents and applications prior 
to renting or promptly upon renting. In the instant case 
the landlord, who is an experienced real estate agent, has 
not at any time filed an application for a marimrim rent 
ceiling, pursuant to Part II of the Buies and Begulations 
of the Administrator, supra, to sustain his position that 
this is new housing accommodations. The failure to up¬ 
hold this part of the Buies will render most ineffective the 
Administration of the Act, in that it rewards persons for 
failure to comply with rules of the Administrator promul¬ 
gated and approved for its administration and enforce-. 




ment. It nullifies completely the effectiveness of the rule 
issued to remedy the situation resulting from this Court’s 
decision in Delsnider v. Gould, supra. 

CONCLUSION 

From all of the facts adduced at the trial in this case, as 
outlined in the statement of proceedings and evidence, 
this appellant is of the firm opinion that new housing ac¬ 
commodations were not constituted as defined in the cited 
cases. 

It is respectfully submitted that a finding of fact will not 
be disturbed unless clearly erroneous or contrary to law, 
but in this instance the finding of new housing accommo¬ 
dations is clearly contrary to law and the facts and should 
be reversed. 

Respectfully submitted, 

Ernest F. Williams, 

General Counsel, 

Ruffin A. Brantley, 

Asst. General Counsel, 

For Appellant, Robert F. Cogswell, 
Administrator of Rent Control for 
tiie District of Columbia. 
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Motion to Review (Appellant’s)_ 
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Memorandum Opinion on Motion to Review 


1 COMPLAINT FOE POSSESSION OF 
REAL ESTATE 

IN THE MUNICIPAL COURT FOB THE 
DISTRICT OF COLUMBIA 

Civil Division, Landlord and Tenant Branch 
500 Fourth Street, N. W., First Floor 
Washington, D. C. 

No. L. & T. 316790 

Alan J. Werner, Plaintiff 

1003 New York Ave., N. W., Address 

v. 

Francis Janifer, Defendant 
17 Logan Circle, N. W.—Res. Funu, Address 

COMPLAINT FOB POSSESSION OF BEAL ESTATE 
District of Columbia, ss: 

Alan J. Werner, being first duly sworn, states that plain¬ 
tiff is entitled to the possession of premises No. 17 Logan 
Circle, N.W., Bes. Furn. “Partly Furnished”, located in 
the District of Columbia, which the defendant holds with¬ 
out right The premises are in possession of the defend¬ 
ant, who holds them as a month to month tenant of the 
plaintiff. 

The ground or grounds upon which possession is sought 
are: 

Defendant’s default in the payment of rent, there being 
now due rent in the sum of $310.00 for the period from 
June 11, 1950, to July 11, 1950, plus the balance due June 
' 11, 1950, of $125.00. 

17 
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Affiant also states: 

That service of a notice to quit has been specifically 
waived in writing. 

/s/ Alan X Wernkk, 

Plaintiff 

Subscribed and sworn to before me this 13th day of 
June, 1950. 

/s/ William M. Nedbow, 

Notary Public, D . C. 

SUMMONS 

To: Francis Janifer, 17 Logan Circle, N.W., res. “Partly 
Furnished” 

Ton are hereby summoned to appear in this Court on 
the 27th day of June, A. D. 1950, at 9:30 am. to answer 
the Plaintiff’s suit, and show why he should not have 
judgment against you for the cause of action stated in his 
complaint for possession of the above-named premises 
(and for judgment in the sum of $310.00 for rent in ar¬ 
rears) ; and in case of your failure so to appear and answer 
judgment win be given against you by default The hear¬ 
ing upon this claim win be held in the Landlord and Tenant 
Brandi, located on the First Floor, 500 Fourth St, .N.Wr 

If you have witnesses, books, receipts, or other writings 
bearing on this claim you should bring them with you at 
the time of the hearing. 

The Bent Administrator, 1740 Massachusetts Avenue, 
N.W., may intervene in any suit or action wherein a party . 
relies for ground of relief or defense upon the Bent Control 
Act 

If you admit the claim, but desire additional time to pay, 
you must come to the Court and state the circumstances! 

Ton may come with or without a lawyer. 




The costs of this case now amount to $1.25 and yon are 
not required to pay any more if yon settle the claim before 
the hearing. 

Witness, the Honorable George P. Barse, Chief Judge 
of said Court, the 13th day of June A. D. 1950. . 

Walter F. Bbamhall, 

Clerk 

William M. Nedbow, 

Chief Deputy Clerk, 

Herman Mtller, 

Attorney 

Bring This Summons; with Ton at All Times 
MARSHALL’S RETURN 


Summoned as within directed. 


U, S, Marshal 


Sumthoned by leaving a copy hereof with a persons 
above the age of sixteen years, in possession of the prem¬ 
ises; the defendant not to be found. 


V. S, Marshal 


Deputy Marshal 






Summoned by posting a copy hereof on 


of said premises, the defendant not to be found, and no per¬ 
son above the age of sixteen years to,be found in posses¬ 
sion of, or residing on, said premises . 


U. S. Marshal 

By -- 

Deputy Marshal 

2 IN THE MUNNIdPAL COURT FOR THE 
DISTRICT OF COLUMBIA 
No. L. & T. 316790 
Alan J. Werner, Plaintiff 

v. 1 . 

Francis Janifeb, Defendant 
ANSWER AND COUNTER-CLAIM 

Comes, now the above named defendant, by and through 
his attorneys, Ben Lindas and Joseph H. Schneider, and 
in answer to the complaint hied herein states as follows r 

1. That the plaintiff is not entitled to possession of the 
premises in question. 

2. That the defendant denies that he holds possession 
without right 

3. That the defendant denies that he is in default in 
payment of rent in the sum of $310.00. 

4. That the defendant states that the rent ceiling for 
said premises is $70.00 a month and that the plaintiff has 
been* collecting $185.00 per month as rental. 

5. That the defendant has overpaid the plaintiff herein 
in the sum of $280.00 and that he should be given credit 
for same. 

Wherefore, defendant prays that the above-entitled 
cause of action be dismissed with prejudice and costs be 
assessed against, the plaintiff herein. 
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COUNTER-CLAIM 

Comes now the counter-plaintiff and states as follows: 

1. That he entered into a landlord and tenant agreement 
for the premises in question on February 11, 1950 and 
paid a rental of $185.00 a month. 

2. That he has paid the sum of $185.00 a month as rental 
from said February 11,1950 through May 11,1950 and paid 
the additional sum of $62.00 a month rent on the rent for 

the month of May 11, 1950 to June 11, 1950. 

3 3. That the rent ceiling established on these prem¬ 

ises on January 1,1941, was $70.00 a month and that 
said rent ceiling was in existence on February 11, 1950. 

4. That the total rent paid by the counter-plaintiff is 
$617.00. 

5. That the counter-plaintiff has paid $337.00 in excess 
of the rent ceiling and that he is entitled to a judgment for 
twice the amount of the over-charge; to wit, $674.00 plus 
a reasonable attorneys fee and costs. 

6. That the counter-plaintiff was compelled to pay $14.00 
for a plumbing bill and although demand has been made 
for reimbursement, the same has been refused. 

Wherefore, counter-plaintiff demands judgment against 
the counter-defendant in the sum of $688.00 plus a reason¬ 
able attorneys fees and costs. 

Francis E. Janifeb 

Ben Lindas, 

Joseph H. Schneider, 

Attorneys for Defendant and counter-plaintiff 

600 7th Street, S.W. 

Copy of Answer and Counter-Claim served on Herman 
Miller, attorney for Plaintiff and Counter-defendant, at 
his office, 800 H Street, N.W., this 3rd day of July, 1950. 

Joseph EL Schneider, 

Lindas and Schneider 
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4 RENTAL AGREEMENT 

Item 4 in the Designation of Record, that is, Rental 
Agreement, may be seen in the copy of the record on appeal 
that is hied with the Clerk of the United States Conrt of 
Appeals for the District of Colombia Circuit 

5 COMPLAINT FOR POSSESSION OF 

REAL ESTATE 

IN THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Division, Landlord and Tenant Branch 
500 Fourth Street, N. W., First Floor 
Washington, D. C. - 

No. L & T. 127439 4 

Mary E. Smith and Ruby E. Smith, Plaintiffs 

v. 

Susie Bassett, Defendant 

COMPLAINT FOB POSSESSION OF REAL ESTATE 
District of Columbia, ss: 

i \, 

Mary M. Smith, being first duly sworn, states that plain¬ 
tiff is entitled to the possession of premises No. 17 Logan 
Circle, N.W., located in the District of Columbia, which the 
defendant holds without right The premises are in pos¬ 
session of the defendant who holds them as a Tenant at 
sufferance tenant of the plaintiff. 

The ground or grounds upon which possession is sought 
are: 

That possession is sought under Section 5 of the District 
of Columbia Emergency Rent Act by reason of the follow* 



mg: Plaintiff desires possession for their own immediate 
personal nse and occupancy of premises as a dwelling. 

Maey M. Smith, 

Plaintiff 

Subscribed and sworn to before me tins 14th day of 
June, 1946. 

William J. Johnson, 

Notary Public, D. C. 

SUMMONS 

To: Susie Bassett, 17 Logan Circle, N.W. 

17 Logan Circle, N. W.—Res. Fum., Address 

You are hereby summoned to appear in this court on 
the 1st day of July, A. D. 1946, at 9:30 a.m. to answer 
the Plaintiff’s Suit, and show why he should not have 
judgment against you for the cause of action stated in his 
complaint for possession of the above-named premises; 
and in case of your failure so to appear and answer judg¬ 
ment will be given against you by default. The hearing 
upon this claim will be held in the Landlord and Tenant 
Branch, located on the First Floor, 500 Fourth St., N.W. 

If you have witnesses, books, receipts, or other writings 
bearing on this claim, you should bring them with you at 
the time of the hearing. 

The Rfcnt Administrator, 1740 Massachusetts Avenue, 
N.W., may intervene in any suit or action wherein a party 
relies for ground of relief or defense upon the Rent Control 
Act. • 

If you admit the claim, but desire additional time to pay, 
you must come to the Court and state the circumstances. 
You may come with or without a lawyer. 

The costs of this case now amount to $1.00 and you are 
not required to pay any more if you settle the claim before 
the hearing. 



Witness, the Honorable George P. Barse, Chief Judge 
of said Court, the ... day of-- A.D. 1946. 

Frank E. Scrivener, 

Attorney. 

Bring This Summons with You at All Times 
(See reverse side) 



MARSHALL’S RETURN 



Summoned as within directed. 






son above the age of sixteen years to be found in posses 
sion of y or residing on, said premises. 


U. S. Marshal 


Deputy Marshal 


J—Stay Sept. 1st. Rent to be Paid.- Judgment after 
Soldiers & Sailors Affidavit. 


IN THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 

No. L. & T. 316790 
Alan J. Webneb, Plaintiff 


Fbancis Jaktfeb, Defendant 

MOTION FOR NEW TRIAL AND/OR MOTION FOR 
JUDGMENT NON ABSTANTO VERIDICTO 

* ... ' V i, £ 

Comes now the above named defendant, by and through 
his attorneys, Ben Lindas and Joseph H. Schneider, and 
moves this Honorable Court to grant his motion for new 
trial and/or motion for judgment non abstanto veridicto 
for the following reasons: 

1. That the finding is contrary to law. 

2. That the finding is contrary to the weight of law: 

3. That the finding is contrary to the testimony. 

4. That the finding is contrary to the weight of the tes¬ 
timony. 

5. That one of the witnesses for the plaintiff perpe¬ 
trated a fraud on this Court by introducing fake evidence. 

6. That the defendant has newly discovered evidence dis¬ 
closing that the owner, Mary M. Smith Bethea, testified 
falsely about making substantial improvements on or about 
June, 1946. 






7. That the defendant has newly discovered evidence 
disclosing that the only plumbing work performed on the 
premises in question in the year 1946, was the installation 
of a range boiler by L. E. Smith, a registered plumber in 
the District of Columbia, amounting to about Fifty-five 
($55.00) Dollars and that said installation was made on 
or about September 23, 1946, and that no permit was is¬ 
sued for any other plumbing work by the District of Colum¬ 
bia for the premises in question during the year 1946. 

8. That the owner of said premises, Mary M. Smith 

Bethea, committed perjury when she testified that she ob¬ 
tained possession of the premises* in question in the Spring 
of 1946. ... . . 

9. That the Court committed error in finding that the 
rental for the partially furnished premises is the same 
rental that should be charged for the new housing accom¬ 
modations testified to by the plaintiff and his witness. 

7 10. That the Court should grant a verdict in favor 

of the defendant holding that the rental should be 
Seventy ($70.00) Dollars a month. 

11. That the Court should make a finding against the 
plaintiff on the theory that the new housing accommodation 
did not exist as of February 11, 1950. 

12. That the Court should have ruled that the thirty day 
notice in writing was not waived by the defendant because 
no contract existed between plaintiff and defendant, be¬ 
cause of plaintiff’s failure to execute the rental agreement. 

13. And for such other and further reasons as will be 
presented to the Court at the hearing of this motion. 

Ben 'Lindas, ‘ . 

Joseph H. Schneidee 
Attorneys for Defendant . 

600 7th Street, S.W. 

Copy of the above motion served on Herman Miller, 
attorney for plaintiff, this 24th day of July, 1950. 

Joseph H. Schneidee 
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Set above motion for hearing on-Jnly 27, 1950, at 
9:30 a.m. 


TRANSCRIPT OF PROCEEDINGS ON MOTION 
FOR NEW TRIAL 


This transcript listed at Item 16 in the Designation of 
Record may be seen in the copy of the record on appeal 
that is filed with the Clerk of the United States Court of 

Appeals for the District of Columbia Circuit. 

*■ . ■ ■ 

9 m THE MUNICIPAL COURT POE THE 
' felSTBICT QP COLUMBIA 

No. L. & T. 316790 

Aian J. Webneb, Plaintiff 




Fbancis Janifeb, Defendant 


NOTICE OF APPEAL - ’ ’ 

. . . i /• , ■ 

Notice is hereby given that the defendant, Francis Jani- 
fer, appeals to the Municipal Court of Appeals for. the 
District of Columbia from the judgment of this Court en¬ 
tered on the 27th day of July, 1950. 


Joseph EL Schneideb, 
Attorneys for Defendant 

600 7th Street, S.W. 

* -••*-?* ». <• * 1 


HbUMAN MlTiTiKB, . 

Attorney for Plaintiff 
800 H Street, N.W. 
Washington, D. C. 


«• ... 


■c •x® 

1 . v. •/* vy***^5® 

x>. -v i • • . J , L* J 
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10 IN THE MUNICIPAL COURT FOR THE 
DISTRICT OP COLUMBIA 

Civil Division 
No. L. & T. 316790 
At an J. Webneb, Plaintiff 
' v. 

Francis Jantfeb, Def endant ■ 

DESIGNATION OP RECORD 

The Clerk of the Municipal Court for the District of 
Columbia will please prepare a record; on appeal to the 
Municipal Court of Appeals for the District of Columbia in 
the above-entitled cause, and the following papers and 
proceedings are hereby indicated for inclusion in said 
record on appeal: 

L Complaint for possession of real estate. 

2. Answer and counter-claim. 

3. Complaint for possession of real estate, L & T No. 
127439, entitled Mary M.- Smith and Ruby E. Smith vs. 
Susie Bassett, and the minute entries. 

4. Rental agreement 

5. Records of the Office of the Administrator of Rent 

Control. ..v 

6. Records of the Plumbing Department of the District 
of Columbia. 

7. Records of the Electrical Department of the District 
of Columbia. . 

8. Records of the Building Department of the District 
of Columbia. 

9. Records of L. E. Smith 

10. Exhibit setting forth inventory introduced by plain-? 
tiff and the book from which said exhibit was removed. 

1L Records of Shannon and Luchs Company. 

12. Subpoena issued for Susie Bassett 
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2. That the court erred in finding that the rent ceiling 
for a partially furnished premises, rented on February 11, 
1950, is the same as that charged for alleged new housing 
accommodations created about June of 1946. 

3. That the court erred in finding that new housing ac¬ 
commodations were created about June,.1946. 

4. That the court erred in making a finding that new 
housing accommodations had been created in June of 1946, 
on the unsupported and uncorroborated testimony of one of 

the witnesses for the plaintiff. 

5. That the court erred in failing to find that the ceiling 
which existed on January 1, 1941, is the rent ceiling gov¬ 
erning in this case. 

6. The court erred in refusing to grant defendant a new 
trial based on newly discovered evidence. 

7. The court erred in refusing to grant defendant’s mo¬ 
tion for judgment non abstanto veredicto. 

8. The court erred in refusing to continue the hearing on 
the motion for new trial to give defendant an opportunity 
to produce witness, Susie Bassett. 

9. The court erred in failing to find that witness, Mary 
M Smith Bethea had committed perjury on a material 
fact 

10. The court erred in holding that the unexecuted con¬ 
tract was sufficient to allow a waiver of the thirty days 

notice in writing. 

13 11. The court erred in refusing defendant an op¬ 

portunity to examine witness, Mary M. Smith Bethea, 
for the purpose of establishing that said witness had com¬ 
mitted perjury in her attempt to establish new housing 
accommodations. 

12. That the court erred in refusing defendant a foil 
opportunity to examine witness, Mary M. Smith Bethea 
concerning Landlord and Tenant case No. 127-439. 

13. The court erred in that the alleged repairs made 
were substantial improvements. 
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14. The court erred in allowing plaintiff’s amendment 
after the verdict and denial of the motion for new trial. 

15. The court erred in its failure to find that witness, 
Mary M. Smith Bethea had committed perjury. 

16. The court erred in holding that Gould v. Delsnider, 
81 App. D. C. 54 was applicable in this cause of action. 

17. The court erred in refusing to grant defendant’s re¬ 
quest for a continuance of the hearing on the motion for 
the purpose of obtaining the witness, Susie Bassett 


!***»?» 

, 


Ben Lindas, : - 

Joseph H. Schneider, 

Attorneys for Defendant 
600 7th Street, S.W. . 

Copy served personally on Herman Miller, attorney for 
Plaintiff, this 8th day of August, 1950. 

Joseph H. Schneider, 


14 STATEMENT OF PROCEEDINGS AND 

EVIDENCE 'v X 

Item 18 in the Designation of Record, that is. Statement 
of Proceedings and Evidence, may be seen in the copy of 
the record on appeal that is filed with the Clerk of the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit. 

15 IN THE MUNICIPAL COURT FOR THE 

DISTRICT OF COLUMBIA 

Case No. 1002 
Alan J. Werner, Plaintiff 


mm 


Francis Janifer, Defendant ~ 

MOTION FOR LEAVE TO INTERVENE ’ 

Comes now Robert F. Cogswell, Administrator of Rent 
Control for the District of Columbia and moves this Hon- 


mmm 




orable Court for leave to intervene in the above captioned 
cause on behalf of the appellant, Francis Janifer, and for 
reasons therefor states: 

1. The defendant herein relies upon the provisions of 
the District of Columbia Emergency Rent Act for grounds 
of relief. 

2. Section 10(c) # * * The Administrator may intervene 
in any suit or action wherein a party relies for ground of 
relief or defense upon this Act or any regulation, order, 
or requirement thereunder. No costs shall be assessed 
against the Administrator in any proceedings had or 
taken in accordance with this Act.” 

3. The subject of this appeal involves the interpretation 
and administration of the District of Columbia Emergency 
Rent Act (Public Law 327, 77th Congress, as amended, 
D. C. Code 1940, Title 45, Chapter 16, Section 45-1601, et 
seq.), and the Administrator is constantly engaged in the 
interpretation and administration of the said Act. 

4. The granting of this motion will be consistent with 
the provisions of Section 45-1610(c), D. C. Code (1940), 
and will not delay or hinder the disposition of this appeal. 

Robebt F. Cogswell, 
Administrator 

By Ruffin A. Brantley, 

Asst. General Counsel. 

Copies of within motion mailed postage prepaid to 
Herman Miller, Esq., 800 H Street, N.W. and Joseph H. 
Schneider, Esq., 602 7th Street, S.W., this 20th day of No¬ 
vember, 1950. 


Ruffin A. Brantley, 
Asst. General Counsel. 
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IN THE MUNICIPAL COUET FOB THE 
DISTBOCCT OF COLUMBIA 


Joseph H. Schneider, Esq., 602 7th Street, S.W. 

The following action was this day taken by the Court in 
Case No. 1002, Werner v. Janifer : 


' • '•' • ■ f ’• '-V * 

■v‘ 

r ■ ■ 


Motion of Administrator of Bent Control for 
Leave to Intervene—granted. 


-ipfi 


C. Newell ATxnreosr, Cleric. 

17 Substitute Copy of Exhibit Setting Forth Inventory 
filed in the Municipal Court of Appeals for the 
District of Golumbia 

Shades to all windows 

22 Bed pillows : v 

11 mattresses 

2 kitchen cabinets 
1-8 ft ladder 

1 piano and stool 

3 dub chairs 

3 gardinal cans 
3 trash cans 

2 gas ranges 

1 oak desk > 

2 settees 

1 hall table long 

3 mirrors, large size 

1 easy chair with stool 

2 couches 

1 telephone stand and chair 

2 radios, large size 

1 easy chair, red leather upholstery 
19 oak chairs 


• '!• .r-.WEi 










11 pair yarn bed blankets 

5 floor lamps on 2 & 3 floor 

1 sissal mg 

' 9 congolenm mgs, large size 
8 kitchen chairs 

12 small tables | 

7 chests of drawers 

7 dressing tables 

8 dressers 

3 kitchen tables 

2 medicine cabinets 

2 hassocks, large size 
2 gas ranges 
2 ice boxes 

1 Frigidaire 

s 7 rocking chairs 

2 floor lamps on first floor 
11 beds 

11 pair bed springs 
11 bed spreads 
mnners on all halls 

18 IN THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 

October Term, 1950 * 

Case No. 1002 
Francis Janifeb, Appellant 
v. 

Alan J. Werner, Appellee 

Appeal from the Municipal Court for the District of 
Columbia, Civil Branch 

JUDGMENT 

This cause came on to be heard on the transcript of the 
record from the Municipal Court for the District of Colum¬ 
bia and was argued by counsel. 
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On consideration whereof, it is now ordered and ad- 
judged by this Court that the judgment of the said Munici¬ 
pal Court, in this cause, be and the same is hereby affirmed. 


Brice Ceagett, 

Associate Judge 

- ■ . '• 

February 16,; 195L 

19 IN THE MUNICIPAL COURT FOB THE 
DISTRICT OF COLUMBIA 

No. 1002 

. Francis Janifeb, Appellant ^ 


Alan J. Werner, Appellee 
MOTION TO REVIEW 

Comes now the above named appellant, by and through 
his attorneys, Ben Lindas and Joseph H. Schneider, and 
moves this Honorable Court to grant his motion to review 
for the following reasons: 

1. That the Court, by its ruling, has established the rent 
ceiling on a partially furnished premises contrary to law. 

2. That the ruling is tantamount to a directive that the 
creating of new housing accommodation decontrols the 
property in question and that the Bent Control Board is 
without power to control said property. 

3. That by the ruling made in this cause of action, the 
court has created a means by which a landlord may adjust 
housing accommodations without benefit of having to ap¬ 
ply to the Bent Control Board for adjustment of said 
accommodations. 

4. That by the ruling made in this cause of action, the 
court has opened the door for landlords to manipulate 
housing accommodations, under certain conditions, without 
restraint which is contrary to law. 
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5. That in the case of Bryant v. Arsturbi, No. 1004 Mu¬ 
nicipal Conrt of Appeals, this court held that the material 
dates are the statutory freeze date, January 1, 1941, and 
the date when the tenant took possession which is contrary 
to the ruling made in the above-entitled cause of action. 

6. That this court, in this cause of action, considered con¬ 
ditions existing in 1946, and the only two material dates 
which should have been considered were the statutory 
freeze date January 1, 1941, and Fehrary 11, 1950, when 
the appellant (tenant) took possession. 

7. That the effect of the decision in this cause of action 
is to place controls over housing accommodations in the 
hands of a landlord rather than in the hands of the Bent •• 

Control Board. 

20 8. That the ruling in this cause of action is con¬ 

trary to the ruling in the cases of 

Deysnider v. Gould, 81 U. S. App. D. C. 54 

Wittek v. U. S., 337 U. S. 346 

Hicks v. Behrend, 40 A 2d 78 

Fulton R. Gordon , Inc-, v. Schrum , 44 A 2d 662. 

9. That the appellant asks leave of this court to present 
oral argument on this motion. 

Ben Lindas, 

Joseph EL Schneider, 

Attorneys for Appellant , 

602 7th Street, S.W. 

Copy mailed to Herman Miller, attorney for Appellee, 
800 H Street, N.W., and Ruffin Brantley, Rent Control 
Board, 1740 Mass. Avenue, N.W., this 20th day of Feb¬ 
ruary, 1951. 


Lindas & Schneider. 




■K^y y^r.■ v?>. 
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IN THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 1C02 

Francis Janifer, Appellant 


Alan J. Werner, Appellee 


■* 


MOTION TO REVIEW 


Comes now Robert F. Cogswell, Administrator of Rent 
Control for the District of Columbia, Intervenor, and 
moves this Honorable Court to review their decision in 
the above captioned case, decided February 16, 1951, and 
for reasons therefor states: 

1. That the Court failed to consider part II of the Rules 
and Regulations of the Administrator, promulgated and 
approved April 26, 1946, and therefore became a part of 
the law on that date, and which was specifically promul¬ 
gated to remedy the conditions resulting from the decision 
of Delsnider v. Gould , 81 U. S. App. D. C. 54. The failure 
to so consider sanctions violations of the Rent Act and 
makes its administration ineffective as applied to housing 
accommodations previously rented. 

2. That the Court erred in failing to consider the dates 
of February 11, 1950 and January 1, 1941, the material 
dates in this issue, instead of 1946. Under this decision 
a person may have an unfurnished housing accommoda¬ 
tions with a maximum rent ceiling thereon and by renting 
the same housing accommodations furnished for one month 
(creating new housing accommodations) could remove the 
furniture and still have new housing accommodations upon 
which there was no maximum rent ceiling. Certainly the 
Court cannot feel that Congress intended that such manipu¬ 
lative practice and circumvention should prevail. 

3 Under this decision sections 4 and 11 of the Act have 
no meaning,, as all of the items with exception of the 





furniture consists at most of nothing more than repairs 
and maintenance. It must be remembered that this hous¬ 
ing accommodations was operated as a rooming house as 
of January 1,1941, and was therefore in good habit- 

22 able condition in order to comply with the rooming 
house regulations of the District of Columbia. “Part¬ 
ly furnished” with repairs and maintenance certainly can¬ 
not be said to meet the test of Delsnider v. Gould. The In- 
tervenor feels that the evidence as set forth in the State¬ 
ment of Proveedings and Evidence is so compelling, that 
the Court below erred in nofholding that there were not 
new housing accommodations as a matter of law. 

i * ' * « * * „ 

Respectfully submitted, 

Ruffin A. Brantley 

Assistant General Counsel, 
Attorney for Robert F. Cogswell, 
Administrator of Rent Con¬ 
trol, Intervenor 

Copies of with motion mailed postage prepaid to Joseph 
H. Schneider, Esq., 600 Seventh Street, S.W., and Herman 
Miller, Esq., 800 H. Street, N.W., this 23rd day of Febru¬ 
ary, 1951. 

s/- Ruffin A. Brantley 

Ruffin A. Brantley 

23 IN THE MUNICIPAL COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA 

No. 1002 


Francis Janifer, Appellant 
v. 

Alan J. Werner, Appellee 



ANSWER OF APPELLEE TO MOTION TO REV I EW 


The appellants, under their motion to review,, have- not 
presented any additional or new matter. Delsnider v. Gould 



81 U. S. App. D. 0. 54, specifically field that until tfie Ad¬ 
ministrator determined a new ceiling for new housing ac¬ 
comodations, tfie agreetdent between tfie parties prevails. 
In tfiis case tfie lower court factually found tfie premises to 
be new bousing accomodations, and it therefore follows that 
tfie rental agreement between tfie parties governs until 
otherwise determined by the Administrator. 

Tfiis Court had before it, all pertinent dates, and there is 
nothing in tfie record, nor the opinion of the Court to indi¬ 
cate otherwise. The matter presented ty the Administra¬ 
tor in his point No: 2 inore properly gbes to the question 
of fact as to whether tfie conditions which prevails beween 
the plainiff and the defendant support the general finding 
of new housing accomodations. The trial judge had all of 
the facts both in 1946, and February 111950 and presently 
before it and made the determination that the premises 
constitutes new housing accommodations. 

We respectfully submit , that the motions should be 
denied. 

' • 

Herman Mtlleb, 

Attorney for Appellee, 
800 H Street, N.W. 

Copy mailed to Jos. H. Schneider, Esq., 600 7th St, S.W., 
attorney for appellant Janifer, and to Baffin A. Brantley, 
Esq., Ass’t General Counsel, Counsel Bent Control 1740 
Mass. Ave., N.W., by TJ. S. Mail, postage prepaid, this 27th 
day of February, 195L 
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Ruffin A: Brantley, Asst General Counsel for Robert F. 
CogsweU, Administrator of Rent Control for the District of 
Colombia, Intervenor. 

Before Cayton, Chief Judge, and Hood and Clagext, 
Associate Judges. 

CLAGETT, Associate Judge : The Administraor of Rent 
Control as intervenor has moved that we review our de¬ 
cision herein decided February 16,195L 1 As one ground 
for such reviewj he calls our attention to rules and regula¬ 
tions of the Rent Administrator, Part II, approved April 23 
1946. The principle provision of such regulations provides 
as follows: “Before any housing accommodations in the 
District of Columbia in premises previously rented are 
offered for rent or actually rented where it is claimed by 
the landlord that such housing accommodations are so 
changed in structure, facilities or services as to constitute 
new housing accommodations for which no maximum rent 
ceiling and minimum service standard shall be filed in this 
office.” The remainder of the regulation outlines the pro¬ 
cedure for processing such petitions in the office of the Rent 
Administrator. In brief the position of the Rent Adminis¬ 
trator is that the regulation in question was specifically pro¬ 
mulgated to remedy the conditions resulting from the de¬ 
cision of the Delsnider v. Gould, 81 IT. S. App. D. C. 54,154 

F. 2d 544. It was upon the basis of Delsinider v. Gould, 

• 



supra, that we affirmed the decision of the trial court in the 
present case. 

25 We do not believe that the quoted regulation of the 
Administrator overcomes the effect of the decision of 
the United States Court of Appeals by which we are bound. 
We have in mind, as we have said on numerous occasions 
previously, that the Bent Administrator has very complete 
powers within the framework of the District of Columbia 
Emergency Bent Act Code 1940, Supp. VII, 45-1607(b) of 
that Act provides : 4 4 the Administrator shall have authority 
to promulgate, issue, amend, or rescind rules and regula¬ 
tions, subject to approval by the Commissioners of the Dis¬ 
trict of Columbia, and to issue such orders as may be deemed 
necessary or proper to carry out the purposes and pro¬ 
visions of this chapter or to prevent the circumvention or 
evasion thereof.” 

On previous occasions we have reviewed the history of the 
Bent Act and the Administrator’s regulations thereunder 
and it is unnecessary to repeat such review here. In Moore 
v. Coates, D. C. Mun. App. 40 A. 2d 68, 72 W. L.. B. 1215, 
we referred to the fact that by his General Order No: 6 the 
Bent Administrator had provided that when a landlord 


of the Administrator’s orders the rent ceiling was “hereby 
determined to be zero.” After the “zero” provision was 
held to be invalid by the Municipal Court, General Order 
No. 6 was rescinded and the Administrator adopted Gen¬ 
eral Order No. 11. requiring that for housing accommoda¬ 
tions not then rented, an application for a rent ceiling should 
be'filed “before any future tenancy begins.” The effect 
of General Order No. 11 was discussed in Delsnider v. Gould , 


Naional Bent Act was never applicable to the District of 
Columbia, but regulations issued under it illuminate the 
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present problem: “If the landlord fails to file a proper reg¬ 
istration within the time specified (except where a registra¬ 
tion staement was filed prior to October 1, 1943), the rent 
received for any rental period commencing on or .after the 
date of the first renting or October 1,1943, whichever is the 
later, shall be received subject to refund to the tenant of any 
amount in excess of the maximum rent which may later be 
fixed by an order under Sec. 5(c)(1). Such amount 
26 shall be refunded to the tenant within 30 days after 
the date of issuance of the order unless the refnnd is 
stayed in accordance with the provisions of Sec. 1300.209 or 
Sea 1300.217 of Revised Procedure Regulation. If the Ad¬ 
ministrator finds that he landlord was not at fault in failing 
to file a proper registration statement within the time speci¬ 
fied, the order under Sec. 5(c)(1) may relieve the landlord 
of the duty to refund. Where a proper registration state¬ 
ment was filed before March 1,1945, the landlord shall have 
the duty to refund only if the order under Sec. 5(c)(1), is 
issued in a proceeding commenced by the Administrator be¬ 
fore September 1,1945. Where a proper registration state¬ 
ment is filed on or after March 1, 1945, the landlord «h«11 
have the duty to refnnd only if the order under Sec. 5(c) (1) 
is issued in a proceeding commenced by the Administrator 
within three months after the date of filing of such regis¬ 
tration statement • • •” S. F. R. 7322 (1943), as'amended 
11 F. R. 2445 (1946). 

The above quoted regulations of the National Rent Ad¬ 
ministrator were held valid in numerous decisions notably 
in Woods v. Stone, 333 U. S. 472 and ISO East 47th Street 
Corporation v. Creedon (U. S. Emergency Court of Ap¬ 
peals), 162 F. 2d 206. 

The difference between the regulation of the local Rent 
Administrator and the national regulation is* striking. Both 
require, when alleged new housing accommodations are 
established, an application for a new rent ceiling. The 
local regulation-then stops. The national regulation, in 
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effect, provides that if the order is not obeyed then any ex¬ 
cess over the rent ceiling finally fixed shall be refunded by 
the landlord. It did not seek to impose a penally. Since no 
regulation is in effect locally similar to the former national 
regulation, it would be inappropriate for ns to discuss it 
further; bnt we believe, the difference between the two 
regulations is a sufficient answer to the contention made 
hereby the local Bent Administrator. We have review our 
previous decision in the present case and adhere thereto. 
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The questions presented are correctly stated by the 
appellant Cogswell, except in addition thereto, the question 
is further presented whether the matter in point 3 of the 
brief of appellant Cogswell concerning the Boles and Begu- 
lations Part II the same not having been raised, presented 
and argued in the trial court, does such presentation come 
too late when raised for the first time on appeal. 
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FRANCIS JANIFER AND ROBERT F. COGSWELL, 

Appellants, 


Appeal from the Municipal Court for the District of 
Columbia, Civil Division 


The appellee contends that the statement of the facts 
upon which the trial judge and the Municipal Court of 
Appeals for the District of Columbia entered judgment are 
more accurately set forth in the statement of fact contained 
in the opinion of Judge Clagett in the Municipal Court of 
Appeals and reference is hereby made to those facts as 
being the facts controlling in this case. 
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SUMMARY OF ARGUMENT 

1. That under the decision of Ddsnider v. Gould, 81 TT.S. 
App. D. C. 54,154 F. (2d) 844, the matter was a question of 
fact, and the decision of both of the lower Courts was based 
upon ample evidence. Based upon that decision the lower 
Conrts had a right to determine that the premises consti¬ 
tuted new housing accommodations. The rule announced 
by this Court to that effect has been followed by the Munici¬ 
pal Court of Appeals as precedent in so many opinions that 
the principle amounts to a rule of property. 

2. The replacements, repairs, improvements and operat¬ 
ing and maintenance costs incurred by the landlord were 
sufficient to support a finding of fact that new housing ac¬ 
commodations were created under Ddsnider v. Gould, supra. 

3. 'Whether there was compliance with Rules and Regu¬ 
lations Part II of the Administrator of Rent Control, has 
now been raised too late. It was raised for the first time in 
the Municipal Court of Appeals, and was not presented or 
considered by the Trial Judge. 

That question now presented to this Court on account of 
such non-compliance has been fully discussed and consid¬ 
ered in Ddsnider v. Gould, supra and is an answer to the 
point now raised. Failure to comply imposes no penalty, 
but leaves the parties still to their private contract until 
that contract is otherwise disturbed by the Rent Admin¬ 
istrator. 



That since the unfurnished rent of $70.00 was charged, 
the premises were completely renovated and furnished as 
a rooming house and later they were rented to Maynard 
Murphy who likewise operated a rooming house. After tMt 
party moved they were rented partly furnished to the appel¬ 
lant, and when he defaulted in payment of his rent suit for 
possession was instituted, and in reply a counterclaim was 
filed claiming over-the-ceOing payments of rent. 



In the trial below, the appellee contended that new hous¬ 
ing was created, both by the renovations, repairs, additions 
and alterations, pins the addition of furniture. The appel¬ 
lant contended that the renovations, repairs, additions and 
alterations were substantial improvements only and did not 
create new housing. 

As the Municipal Court of Appeals stated, both parties 
relied upon Ddsnider v. Gould, supra. In that case this 
Court held “whether the housing accommodations are new 
ones differing from those on which a ceiling had previously 
been set, or are old ones with only substantial capital im¬ 
provements or normal repairs is a question of fact which 
must, unless the evidence is compelling one way or the other 
be decided by the trier of the facts.” This principle has 
been followed by both the Municipal Court and the Munici¬ 
pal Court of Appeals in many subsequent cases. 1 As has 
been stated by this Court, and followed by the lower Courts 9 
if the premises are new ones then the old ceiling is not ap¬ 
plicable and the rental decided on by the parties in the lease 
agreement is controlling until a new one is set by the Bent 
Administrator. In this case the trial Judge, as trier of the 
facts, found that these were new housing accommodations, 
and the old rent inapplicable. 

The facts found abundantly support such a conclusion. 
Before the time of renovations many of the ceilings were 
down and there were holes in the walls, the electric wiring 
was gone and there were no lights, the famting and plumb¬ 
ing system was in bad condition, the floors and stairway 
were in need of replacement and repair, the commode in the 
basement was entirely gone and the tank could not be used, 

1 Janet v. Noorbolm, D. C. Mun. Apm 47 A. (2d) 106, 74 W. L. R. 624; 
Johnson t. Hawkins, D. C. Man. App., 81 A. (2d) 467, 79 W.L.R. 708; 
Sawyer v. Warner, D. C. Mon. App., 68 A. (2d) 668, 76 W. L. R. 1191; 

. Martin y. Schlein, 71 A. (2d) 614, 78 W. L. R. 614; Mayer y. Buchanan, 
D. C. Mun. App^ 60 A. (2d) 694; Block v. Means, D. C. Mun. App^ 64 A. 
(2d) 168, 77 W. L. B. 636. 

* Delsnider v. Gould, supra; Wilkinson v. Montgomery, 47 A. (2d) 102, 
74 W. L. R. 697; Janes v. Noorbolm, su pra. 
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the drains and gutters were missing, the roof needed repair, 
the outside steps were practically gone, the walls leaked, 
and the exterior needed painting. 

That was the condition of the premises, and clearly it sup¬ 
ported a conclusion that the premises were untenable, they 
could not be occupied for living quarters, the building and 
Health departments would not permit occupancy under these 
circumstances and unquestionably no normal person would 
desire to live under such conditions. In fact the condition 
of the premises had caused them to be withdrawn from the 
rental market because they were unfit for human occupancy. 

It was the work of the owner that renovated them, re¬ 
modeled them, altered and improved them that permitted 
them to be returned to the rental market. Plastering had 
been done in five rooms, holes in the wall repaired, a parti¬ 
tion was erected in the back room and divided into two 
rooms, floors replaced, new walls constructed, portions of 
the banisters replaced and steps replaced, new doors in¬ 
stalled, the entire house rewired, the entire interior walls 
and woodwork painted, additional lights installed, new sink, 
gas range and hot water system installed as well as new 
pipes and fixtures, bath and new half bath installed in the 
basement, fireproofed and painted the furnace room, re¬ 
paired the furnace, and installed new pipes connecting to 
the furnace. The exterior painted, roofs replaced over 
three porches, new steps installed, underground pipes which 
had burst previously were replaced. The entire cost 
amounted to over $5,000.00. In addition to the above, furni¬ 
ture at a value of over $4,000.00 was installed although some 
had been removed by former occupants without the consent 
of the owner and some had been broken, much of the furni¬ 
ture still remained in the premises. These were the facts 
found by the trial judge and they must be accepted. Based 
upon that premise, the finding of the trial judge to the effect 
that these were new housing accommodations was amply 
supported andSfes a pure question of fact, and that judge 
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followed the principle of Delsnider v. Gould, supra. Certain¬ 
ly that conclusion would not do injustice to the principle of 
that case, and most certainly they do not lead to the con¬ 
clusion that the compelling weight was that there were not 
repairs, alterations, improvements and additions in addi¬ 
tion to the installation of the furniture. These facts clearly 
come within the language of Delsnider v. Gould, supra on 
page 58 where the following language appears: 

“The question whether the housing accommodations 
involved are new ones not rented on the critical date, 
or old ones with substantial capital improvements or 
alterations is a question of fact, which in an action 
such as at bar, must, unless the evidence is compelling 
one way or the other, be decided by a jury.” 

Under this principle, to disturb the trial judge’s finding 
would be to substitute a conclusion of fact because the evi¬ 
dence was not compelling that the premises were old ones 
with substantial capital improvements. 

Under the argument advanced by the appellants, there 
never could be any new housing accommodations, they 
would always have to be old ones with capital improvements. 
It must be remembered in this light that the owner con¬ 
verted untenable, uninhabitable property into desirable liv¬ 
ing quarters. The improvements, repairs and additions 
must be considered along with the addition of the furniture; 
both of them went to make up the whole decision and they 
were not considered separately. It was not the furniture 
alone which created the new housing accommodations, but 
it was the furniture and the repairs, improvements, addi¬ 
tions and alterations. In Janes v. Noorbohn, supra, no new 
housing accommodations were created by construction or 
conversion. 

The appellant Cogswell finds no fault with Janes v. Noor- 
bolm, supra, but he complains of manipulative practices in 
this case. The questions in both cases are parallel. In both 
cases the landlord spends money for additions and then 
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charges more rent. Why is it less manipulative to change 
an unfurnished house to a furnished one and charge more 
rent, than to renovate an untenable house and add furniture 
and then charge more rent? There seems to be some incon¬ 
sistency in the appellants’ position in these examples: 

In Mayer v. Buchanon, D. 0. Mum App. 50 A. (2d) 594; 
Sawyer v. Warner, D. C. Mun. App., 63 A. (2d) 653, 76 
W. L. R. 1191; Block v. Means, D. C. Mun. App., 64 A. (2d) 
163, 77 W.L.R. 535, cited by the appellant Cogswell all 
followed and cited the principle of Delsnider v. Gould, supra, 
but were decided on the question of fact that the premises, 
as a matter of fact, were not new housing accommodations. 
As to the criticism of the appellant Cogswell that the rent 
jumped from $70.00 to $185.00 it loses sight of the fact that 
almost $10,000.00 was spent by the owner to justify such 
request. 

3. The question of compliance with Rules and Regula¬ 
tions Part II was raised for the first time in the argument 
on appeal before the Municipal Court of Appeals by the 
appellant Cogswell, who intervened for the first time in that 
Court. The matter raised, and the trial in the lower Court 
is shown by the record not to have considered this question. 
We say that raising the matter for the first time in the 
appeals court comes too late.* 

Aside from the lateness of this contention, this Court, 
again in Delsnider v. Gould, supra, has answered this ques¬ 
tion against the appellant. It was within the control of the 
Administrator to set forth the provisions as to what would 
happen if no application was made, similarly to provisions 
in the National Emergency Rent Act. The Administrator 
did not see fit to do this, and therefore there is no penalty. 

* Columbia Aid Ass’* v. Sprague, 50 App. D. C. 807, 271 Fed. 881; 
ZixdLer v. Buchanon, D. C. Mun. App., 61 A. (2d) 616, 76 W. L. B. 1024; 
Atchison and Keller v. Taylor , D. C. Mun. App., 51 A. (2d) 297,75 W. L. 
R. 298; Johnson v. Hawkins , D. C. Mun. App^ supra. 


To hold that no rent is applicable until application is made 
would recognize the “ceiling zero” principle which was held 
invalid in the Municipal Court in Van Mechelen v. Block, 
No. 420644, which ruling was impliedly approved by Dd- 
snider v. Gould, supra., The General Order No. 6 expressly 
provided for “Ceiling Zero” and General Order 11 is com¬ 
pletely silent In such a case the matter is controlled by the 
language of Delsnider v. Gould, supra, as follows: 

“the general practice of the Administrator applying to 
accommodations newly offered should govern the ap¬ 
plicable rent The practice has been to treat the rent 
payable under the lease as controlling and valid for the 
period prior to the Administrator’s finding as to com¬ 
parable rent” 

Nowhere in General Order No. 11 is found that until an 
application is made the premises may not be offered for 
rent, and nowhere in the Delsnider case is any language 
found that if compliance is not made that the premises may 
not be offered for rent The answer is found in the Admin¬ 
istrator’s failure to pass an appropriate order making pro¬ 
vision in such a case as was done under the National Act, 
and as stated by the Municipal Court of Appeals the answer 
is also in the difference between the two regulations. The 
Administrator had it within his province to make an appro¬ 
priate general order but has not seen fit to do so; likewise 
he recognizes the invalidity to attempt to order a “ceiling 
zero” in such a case by not reenacting such a provision, and 
it is the silence of the General Order 11 which cannot, by 
such silence, impose any penalty. The difficulty of which 
the Administrator complains i* of his own choosing and 
making. 

CONCLUSION 

We respectfully submit that the judgments of the lower 
courts are correct, and any revision of the principle will 



upset the many cases based thereupon which has been de¬ 
cided since and based upon Delsnider v. Gould , supra. 

Respectfully submitted, 

Herman - Mimes, 
Attorney for Appellee. 
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